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Disclaimer

This report has been prepared in collaboration with TrustLawthe Thomson Reuters
C2dzyRIFGA2yQa 3Ift2o6Ffx €S3AFE LINB 02y2 &Hn&NIIAOS
governmental organisationgnd social enterprises that are working to create social and
environmental change.

The information in this reporthas been compiled in cooperation with teams of international
lawyers from documents that are publicly available and is for general information purposes
only. It has been prepared as a work of legal research only and does not represent legal advice
in respet of any of the laws of the countries featured. It does not purport to be complete or to
apply to any particular factual or legal circumstances. It does not constitute, and must not be
relied or acted upon as, legal advice or create an attostient rdationship with any person or
entity. Neither 28 Too Many, the Thomson Reuters Foundation, the international law teams
nor any other contributor to this report accepts responsibility for losses that may arise from
reliance upon the information containedehein, or any inaccuracies, including changes in the
law since the research was completed in September 2018. No contributor to this report holds
himself or herself out as being qualified to provide legal advice in respect of any jurisdiction as a
result d his or her participation in this project or contribution to this report. Legal advice
should be obtained from legal counsel qualified in the relevant jurisdiction/s when dealing with
specific circumstances. It should be noted, furthermore, that in n@untries there is a lack

of legal precedent for the penalties laid out in the law, meaning that, in practicsete
penalties may be applied.
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About 28 Too Many

28 Too Many is an international research organisation created tof@mele genital mutilation
(FGM in the 28 African countries where it is practised and in other countries across the world
where members of those communities have migrated. Founded in 2910r AnAMarie
Wilsonand registered as a charitg the UKin 2012, 28 Too Mangims to provide a strategic
framework where evidencéased knowlede and tools enable both polisyakers and in
country anttFGM campaigners to be successful and make a sustainable change to end FGM.

The vision of 28 Too Many is a world where every wonand girl is safe,
healthy and lives free from FGM and other humaughts violations.

28 Too Many carries out all its wattkanks todonations and is an independent, objective voice
unaffiliated with any government or large organisation. We are gratetulthe TrustLaw
servicd GKS ¢K2vYazy wSdziSNBR C2dzyRFGA2yQa € S3If
research to take place, and to the many teams of international lawyers and local counsel in the
countries covered who supported us with their insightoithe laws relating to FGM in their
respectiveurisdictions.

28 Too Many would also like to thank the many individuals and international andronal
governmental organisation@NGO3 whose assistance and collaborationviedbeen invaluable
to this reseach.

All reports and resources published by 28 Too Many are available to download for free at
www.28toomany.org
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About TrustLaw

The Thomson Reuters Foundatiostands for free, independent journalism, human rights,
G2YSYQa SYLRSSNNSY(G MW RBse th& &illsNudiiieS an@ Expeitise coib
Thomson Reuters to run programmes that trigger real change and empower people around the
g2NI R AyOf dzRAYy3I FNBS S3rft FaaraadlryoSs 22dzN
underreported stories, and #Trust Conference

TrusttawA & G KS ¢K2Yaz2y wSdziSNR C2dzyRFGA2y Qa 3f 206
the best law firms and corporate legal teams arounce ttvorld with highimpact non-
governmental organisationand social enterprises working to create social and environmental
change. We produce groudateaking legal research and offer innovative training courses
worldwide.

Through TrustLaw, over 120,000 kmws offer their time and knowledgéor free to help
organisations achieve their social missomhis means NGOs and social enterprises can focus
on their impacsinstead of spending vital resources on legal support.

CNYzAG[ | 6 Qa & dzO erferdsity ahdiconimitriehit df th2 galitefars wHo volunteer
their skills to support the NGOs and social enterprises at the frontlines of social ch&yge.
facilitating free legal assistance and fostering connections between the legal and development
communties we have made a huge impact globally.

We have supported grassroots organisations to employ their first staff members, helped
vulnerable women access loans to start their firsisimesses and brought renewabdaergy
lighting to slums. Free legal asdmsnce on these small projects has had a big impact on local
communities working to overcome poverty and discrimination.

Ona global scale, we have supported legeform activities to protect the rights of millions of
domestic workers, changed legislatida support victims of violence, produced guides to
protect people who experience street harassment and crafted tools to support the prosecution
of trafficking offenders.

Legal research reports and other TrustLaw publications are legal resources thadrtake
depth look at a legal issue in a number of countri&fis may be in the form of a comparative
analysis of laws in different countries or a legal landscape anallisese resources aim to help
TrustLaw members advocate for legal reform, informligo activities or propose legal
amendments.

Our resource library can be fouatihttp://www.trust.org/publications/?show=LegalAndProBono
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A Note on Data

Statistics on the prevalence of FGM are compiled through {acgée household surveys in
developing countries known as the Demographic and Health SuBd@$ @nd the Multiple
Indicator Cluster Surve(CS3.

UNICEF emphasises that 6 LJ2 NJI SR RI Gl 2y CDa WySSRa (2
g2YSyYy WYuhwillingot& disclose having undergone the procedure because of the
aSyarldAgaraite 2F GKS G2 LA O Wanknintéysalsd e Lirwdarefthatd G I
they have been cut, or the extent to which they have been cut, especially if FGM wasl carri

out at a young age.

Surveys that record the FGM status of gutsder the age of 15the cohort that has most
recently undergone FGM or is at most imminent risk of undergoing it, may provide an
indication of the impact of current efforts to end FGM.tefhatively,these surveyesults may
indicate the effect of laws criminalising the practice, which make it harder for mothers to report
that FGM was carried out on their daughters, as they may fear incriminating themselves.
Additionally, unless figureg@ adjusted, these survey reports do not take into account the fact
that girls may still be vulnerable to FGM after the age of 15.

It is important to note that survey results may be based on relatively small numbers of women,
particularly when they are fther broken down by location, religion, ethnicity, et€herefore,

in some cases, statistically significant conclusions cannot be drawn. This does not mean that
0KS RIFIGF A& y20 dAaASTdzZ T AG airyLwLie YSIy&ailokE G
conclusions from it.

The estimate in this report that 55 million gitlader 15 years of age the 28 African countries
hawe experienced or are at risif experiencing FGM is based on 2017 World Bank population
estimates$ and data on the prevalence #GM among 161 9-yearolds from the latest DHS and
MICS surveys for the 28 African countries included in this report.

For the purposes of this report, the Federal Republic of Somalia is taken to comprise five
federal states, including Puntland. Somaldawhich declared independence from Somalia in
1991, although still unrecognised by the United Nations, has been researched separately as
part of this project. 28 Too Many hatsoproduced separate country reports and reference is
made to each as approjate.

Use of Thidkeport

Extracts from this publication may be freely reproduced, provided that due acknowledgement
is given to the source, TrustLaw and 28 Too Many.

References antinks toeachnational law referred to or quoted from in thigport can be found
in the individual country reportat https://www.28toomany.org/Law.

When referencing this report, please us28 Too ManyZ018)The Law and FGMn Overview
of 28 African CountriesSeptenter 2018. Available ahttps://www.28toomany.org/Law.
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Acronyms and Abbreviations

AU

CDEFGM

CEDAW

CSO

DHS

EAC Act

ECOWAS

FGC

FGM

GBV

GNI

HRC

IGAD

MICS

NGO

0][@

PPP

SDGs

UN

UNFPA

UNICEF

UNJP

us

VAW

WHO

African Union

Cairo Declaration on the Elimination of FGM

Convention on the Elimination @fiscrimination Against Women
civiksociety organisation

Demographic and Health Surveys Program

East African Community Prohibition of Female Genital Mutilation Act
The Economic Community of West African States

female genital cuing

female genital mutilation

genderbased violence

gross national income

Human Rights Council

Intergovernmental Authority on Development

Multiple Indicator Cluster Survey

non-governmental organisation

The Organisation délamic Cebperation

purchasing power parity

Sugainable Development Goals 204230

United Nations

United Nations Population Fund

'YAGSR bl UA2ya / KAt RNBYyQa CdzyR
UNFPAUNICEF Joint Programme to Eliminate Female Gémiiilation
United States of America

violence against women

World Health Organization
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Foreword

Female genital mutilationHGM is a practice that has caused irreparable harm to the physical
and mental health of over 200 million women and girle.2012, the United Nations passed a
resolution banning the practice and nations agreed to intensify efforts to eliminat& éars

later, we still find countries that have not done enough to tackle the probl&ome countries

have not even passed legislation to outlaw FGM, and others have laws that are inadequate or
simply not enforced.

One of the goals of the Thomson Reuters FoungatioA & (2 adNBy3GKSYy 62YSy
rule of law. Our annual Trust Conference is a forum that is committed to finding solutmns t
empower women, fight slavery and advance human rights worldwidie.2012, conference
participants called on governments and the UN to live up to their commitments to eliminate
CDaX FyR Fd frad &SIFNRa O2yTSNBy Oé&vyesBatuni a O dza
Abdulkadir Adan, who uses football to empower girls and raise awareness about FGM in northern
Kenya. This undefreported issue has been coveraustory after story, over the years, by our
journalists around the world, giving activists asulvivorsa chance to tell their stories.

2SS |faz2 &adzZJRNI 62YSyQa NAIKGA GKNRdJIzZZIK ¢ NHza i
leading law firms and corporate legal teams with NGOs and social enterprises in need of free
legal assistanceThis legakeport is the result of a close collaboration between TrustLaw, 28

Too Many and a huge team of over 125 lawyers from around the world.

This summary report anthe individual country reports cover thanti-FGM laws of théfrican
countries where the praate is most endemic, as well as others where it contindeanalyses

the legal framework and status of FGM, offers useful statistics and highlights examples of good
and bad practice that local activists can use in their advocacy efforts.

There is no othar research that covers the legalities of FGM so comprehensively and at this scale.
The easyo-read format of the report that the lawyers and 28 Too Many have worked so hard to
produce means that the law is now accessible and a powerful tool for thosenedd it most.

We are incredibly grateful to Latham & Watkins, who played a leading role in producing this
report, together with Reed SmitbhLR Shearman & Sterling, Cleary Gottlieb Steen & Hamilton,
Udo Udoma & Bel®sagie, Omer Abdelati Law Firm, Shenk& Sarhan, and the many other
local lawyers and activists who committed an immense amount of time to make this report
possible.

We will do our utmost for this report to be used widely by activists around the world in order to
eradicate FGM once and fall.

M V0]l

Monique Villa
CEO, ThomsoReuters Foundation
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Executive Summary:
The Impact of Laws Against FGM

28 Too Many estimates thad5 million girlswho are under the age of 15,
across 28 African countries, have experienced FGM or are at risk of FGM

This study shows that, of these 28 countries:
A 22 have national legislation criminalising FGM
A 6 are currently without laws, meaning FGMefectively still legal

In most countries with aniFGM laws, the legislation is failing to protect
women and girls from FGM. Laws are rarely enforced and there is an
absence of prosecutions.

Significantly,of the 55 milliongirls (aged §14) who have experienced
or are atrisk of FGM across the 28 countries:

A 50% of them are in 3countries that have anti-FGM laws
(Egypt EthiopiaandNigeria); and

A 30% of them are in the 6 countries without curresmti-FGMlaws
(Chad Liberia Mali, SierraLeone Somaliaand Sudar).

5 out of 6 countries that do not have a law against FGM in place
have either draft legislation waiting to be passed or have expressed an
intention to pass a law to ban FGM

This researchiherefore suggestghat all countries ned to fully protect
women and girls from FGM through their national legislative
frameworks. In particular, if three countriighten and fully implement
their existing anti-FGM laws and six countries introduce national
legislation, this willpotentially have anmpact on 80% (44 milliorf
girlsunder the age of 18 FGMpractising countries acrogdrica

I T
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1. Introduction

It is now widely acknowledged that [FGM] functions as a self
enforcing social convention or social norm.sdaieties where
it is practiced it is a socially upheld behavioural rule. Families
and individuals uphold the practice because they believe that
their group or society expects them to do so. Abandonment of
the practice requires a process of social chathge results in
new expectations on families.

~ UN General Assembly

Female genital mutilationHGM), sometimes called female genital cuttifg3§, female genital
mutilation/cutting (FGM/Q or female circumcision, is defined by the World He@ltiganization

WHQ & O2YLINRAAY 3T WHif LINPOSRIINBA Ay@2f gAy13
genitalia or other injury to the female genital organs for A6r5 RA O f 5 K@V isiaZofma ® Q

of genderbased violenceGBY and has been recogmid by various international organisations,
including the United Nation2JNN), as a harmful practice and a violation of the human rights of

girls and women. At least 200 million girls and women alive today have had FGM in the 28
African countries where FGM practised as well as in parts of A%ia.

History of FGM

FGM has been practised for over 2,000 y€arBlthough some communities practising FGM
believe it is a religious requirement, research shows that FGMlates Islam and Christianity.
Some anthropologists trace the practice toh5century BC Egyptwhere infibulation was
NBEFTSNNBR (2 ANBDdzWO K& NEGHMEMhue® ® Rd pactised across a wide
range of cultures and religiors.

Global Prevalence and Practices

FGM has been reported in at least 28 countries in Africa and occurs mainly in countries along a
belt stretching from Sened in West Africa, to Egypt in North Africa, to Somalia in East Africa,
and parts of central Africa. It also occurs in some countries in Asia and the Middle East and
among certain diaspora communities in North and South America, Australasia and Europe.

As with many ancient practices, FGM is carried out by communities as a heritage of the past
and is often associated with ethnic identity. Communities may not even question the practice
or may have long forgotten the reasomy it is practised

[ L
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Eritrea
83.0%
Senegal
22.7%
Djibouti
The Gambia 93.1%
74.9%

Guinea-Bissau
44.9%

Guinea
96.9%

Sierra Leone
89.6% L
Liberia
44.4%
Cote d'Ivoire

38.2%

Somalia

Ghana 91:3%

38%  758% 4T% .
Tanzania

10.0% Uganda

1.4%

B ou% - 100% B e -90% [ s19% - 75%

26% - 50% 11% - 25% Less than 10%

Prevalence of FGM in Africa (o 28 Too Many)

The WHQClassifies four types of FGM:

A Type 1: often referred to as clitoridectomy, this is the partial or total removal of the clitpris
(a small, sensitive and erectile part of the female genitals), andery rare cases, only the
prepuce (the fold of skin surrounding the clitoris).

A Type 2: often referred to asexcisiorthis is the partial or total removal of the clitoris and
the labia minora (the inner folds of the vulva), with or without excisiérthe labia majora
(the outer folds of skin of the vulva).

A Type 3: often referred to asWhfibulationQ this is the narrowing of the vaginal openihg
through the creation of a covering sealhe seal is formed by cutting and repositioning {he
labia mirora, or labia majora, sometimes through stitching, with or without removal of|the
clitoris (€litoridectomyp.

A Type 4: this includes all other harmful procedures to the female genitalia for-mewlical
purposes, e.g. pricking, piercing, incising, scrgaind cauterizing the genital area.

Deinfibulation refers to the practice of cutting open the sealed vaginal opeonfrg woman
who has been infibulated, which is often necessary for improving health and wellbeing gs well
as to allow intercourse or facilitate childbirth.
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FGM is often motivated by beliefs about what is considered appropriate sexual behaviour.
Some commuaities consider that it ensures and preserves virginity and marital faithfulness and
prevents promiscuity/prostitution. There is a strong link between FGM and marriageability,
with FGM often being a prerequisite to marriage. FGM is sometimes a ritesshgea into
womanhood andequiredfor a girl to become a responsible adult member of society. FGM is
Ffa2 O2yaARSNBR G2 YIS 3IANIa wOtSIyQ IyR
require the practice, practitioners often believe it hadigious support. Girls and women will
usually be under strong social pressure, including pressure from their peers, and risk
victimisation and stigma if they refuse tmdergo FGM

FGM is always traumatic. Immediate complications can include severe pain, shock,
haemorrhage (bleeding), tetanus or sepsis (bacterial infection), urine retention, open sores in
the genital region and injury to nearby genital tissue. Ltargy consequences can include
recurrent badder and urinary tract infections, incontinence, cysts, infertility, an increased risk
of newborn deaths and childbirth complications including fistula, and the need for later
surgeries. For example, a woman with Tyiefibulation will likely need tde cut open later

to allow for sexual intercourse and childbirth.

[ L
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2. Methodology

The purpose of this research is to identify current legislation relating to FGM in each of the 28
African countries where the practice continues and to consider hibweir content,
implementationand enforcementnight be improved to contribute to a decrease, and eventual
elimination, of the practice. It is recognised throughout, however, that laws banning FGM are
only one piece of the puzzle the challenge to end thpractice.

Laws alone cannot end FGM; they need to be applied
alongside education on the rights of women and girls and
form part of the community engagement around changing
cultural and social norms.

Having a law and enforcing it is importahbwever, as it shows government commitment to
eradicating the practice. In the short termis recognised that criminalising FGM could lead to
an increase in prosecutions, but in the letegm the prosecution and reporting of cases should
becomea detarent. Indeed,prevening FGM by broadening knowledge of the lais a key
message of this report By researching the current national legislatiointhe 28 countries
practising FGM28 Too Many has endeavoured to simpéifyd explairnthe content of lawsand
thus identify examples of good practiée the hopethat they be taken up by community
advocates and adapted by governments to apply in their programmes andegtdieend FGM.

This research was carried out through 20Bnd 2018 by 28 Too Many with ¢hpro bono
support of international teams of lawyers, including local counsel in many of the featured
countries in association witlthe TrustLawservice A comprehensive questionnaire was used
asthe basisfor the researchwhich collected information on the following: the international
treaties to which each country has signed up, what national laws are currently in place (or not)
to criminalise FGM, their content and associated pengltesd the relevant government
authorities and strategies. A review of case law was undertakédrere the information was
publicly available, and the research was complemented with contributions from local activists
and civil society (including international andtional NGOpsto help undestand how the law is
applied in practice, the challenges to its implementation, and how the law and its enforcement
couldbe improved.

Alongside this report28 Too Many has published 29 individual country remorfor the focus
countries each ofwhich includea detailed analys of current legislatiorits implementation to date

and suggestions on tightening and effectively enforcing laws in future to support the work being done
to end FGM irthat country. These individual country repogee listed inAppendixl of this report

and are all available to download for freetutps://www.28toomany.org/thematic/law -and-fgm/.

i For thepurposes of this research, Somalia and Somaliland are considered together in this summary report.
However, 28 Too Many has produced separate country reports for each to provide a clearer understanding of
the differing legislative frameworks currently ifape. The Democratic Republic of Congo was not included in
this study due to an absence of reliable and publicly available data.

[ 16 L
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This research assessd#ise domestic legislative framewk for each country against the
following criteria

A Does theconstitution explicitly prohibit:
1 violence against women and girls
1 harmful practicesand

1 female genital mutilatiof

A s national legislation in place that

=a

provides a clear definition of FGM
criminalises the performance of FGM
criminalisesprocuring arrangingand/or assistingacts of FGVI

criminalises the failure to report incidents of FGM

== =2 =4 =

criminalises the participation of medical professionals in acts of &

1 criminalises the practicef crossborder FGN?
A Does thegovernment have a national strategy in place to end FGM?

28 Too Many considers each feature listed above as essential to enoguamist prevention and
prosecution of FGM. Together they provide a clear approach to ensuring all parties engaggd in
form of FGM ardiable to prosecutionincluding those who are aware of FGM in the community and
fail in theirdutiesto report that the crime has taken place or is plannetkedical professionals who
undertake FGM either within or outside of health facilifiesd those who move across national
borders for FGM and/or procure practitioners from other areas or countries to perform FGM.

This study also looked at international treaties that refer to the elimination of FGM and which
of those treaties eacltountry hassigned and ratified.Eachindividual country report contai
details ofits treaty obligations, together witta full analyss d the features above. This report
brings together the key findings relation toall 28 practising African countriés.

It is hopedhat this report and the individual country reports will be useful guidelsdth policy- and
decisionmakers, antFGM campaigners and NGOs in developing laws and implementation strategies
relevant to eachunique social and cultural context. It is also hoped that international agencies
involved in funding arFGM programmes and academic, medical andareseinstitutions will have
better understandingof the legal challenges to ending FGM in the countries where they are working.

Based on the findings of this research, 28 Too Manytheteams involved in this study will be
looking to further explore thedetails2 ¥ ¢ KI G | Wa astiwddinclide Based én2 dzf R
the above criteria and key findings from the information collected to dafkis will be made
available on the 28 Too Many website.

i The legal frameworks relating to FGM in the UK and the US were also reviewed as part of this research study.
In these countries, as elsewhere in Europe, FGM contimgeme diaspora communities, principatipsefrom
Africa and Asia. It was decided, therefore, not to include the findings from these two countries in this report
focusing on legal frameworks m@ss Africa, but to follow up the issue of FGM among the diaspora in a future
research project that will look at its occurrence and legal context across a wider range of cahatriegve
large diaspora communities.
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3. International and Regional Treaties

This research haslentified key international and regional treaties relevant to FGM, and each
individual report produced by 28 Too Many sets out whether ezmimtry has signed, ratified

or acceded to those treaties (ségpendix2 for an overview table). This section sonarises

the background and relevance of some of these treaties.

The following three treaties in particular recommend thatiatries legislate against FGM
A Convention on the Elimination of Discrimination AgaWstmen CEDAW

A African Charter on Human andSR LJX S&aQ wA3IK{Ga Wanen i Rfica wA I K
(ACHPRRWA also known as th&laputo Protocgland

A The Organisation of Islamic ©peration (OIQ ¢ CairoDeclaration on the Elimination of FGM
(CDEFGM

27 out of the 28 countries have signed, or
signed and ratified, one or more of the treati
that recommend they legislate against FEM
CEDAW, the Maputo Protocol and CDEFG

International Treaties and Mechanisms

Concern about FGM at theternational level dates from 199@vhen the UN Convention on
the Elimination of Discrimination Against Womeadopted General Recommendation No. 14
calling onstates 4 take appropriate and effective measures with a view to eradicating the
practice of female circumcisidht

Subsequent recommendations and statements have been issued by CEDAW and the Office of
the UN High Commissioner for Human Rights, reminding member governments of their
obligatiors to eliminate FGM and other harmful pract&. In 2014 signatory states to CEDAW
and the Convention on the Rights of the Chiloasseda Joint General Recommendation on
Harmful Practicesconfirming their obligatios 4 ensure full compliance..to eliminate
harmful practice€® In 2016 the UN Human RightsCouncil (HRG adopted a resolution
recognising FGM as an act of violence against women and girls. It urged countries to put in
place national legislation prohibiting FGM and develop stria&gr its enforcement?!?

[ 18 L
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In March 2@8 the UN Commission on the Status of Womerat its meeting to discuss
EZhallenges and opportunities in achieving gender equality and the empowerment of rural
women and girlQagreed to:

Eliminate harmful practices, such as female gemtatilation and child, early and

forced marriage, which affect women and girls in rural areas disproportionately and

may have longi SNY SFFSOGa 2y 3IANIAEAQ YR 62YSyQa
which continue to persist in all regions of the world despite increase in national,

regional and international efforts, including by empowering all women and girls,

working with local communities to combat negative social norms which condone

such practices and empowering parents and communities to abandon them.

In July 2018, theHRQ at its 38" Session, passeResolution No 38/6'°, which affirmedall
previous international treaties and commitments to the elimination of FGM, and urged states
at Recommendation 2

to adopt, implement, harmonize and enfort@ws and policies to prevent and put
an end to female genital mutilation, protect those at risk and support women and
girls who have been subjected to the practice.

It also urges thenat Recommendation 4

to ensure the national implementation of internatial and regional obligations that
they have undertaken under the various international instruments that protect the
full enjoyment of all human rights and fundamental freedoms of women and girls.

In addition to the formal international treaties, the glohahcceptedSustainable Development
Goals(SDG}that were put in place for 20k2030 make specific reference to the elimination
of FGM aiGoal 5.3(see below). It is hopetthat this will strengthen the hands of governments,
NGOs and muHiateral organiations when implementing anrttGM policies and legislation.

GENDER
EQUALITY

Sustainable Development Goal 5:
Achieve gender equality and empower all women and girls

Goal 5.3 Eliminate all harmful practices, such as child,
early and forced marriage and female genital mutilation.

In May 2018 theJN Economic and Social Councdported on positive progress being made
towards SDG Goal 5.3 as follows:
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Female genital mutilation. . is a human rights violation affecting girls and women
worldwide, but especially in communities where it persists as a social n@m.
average, around one in three girls aged 15 to 19 have been subjected to FGM in the
30 countries where the practice is amntrated around 2017, compared to nearly
one in two around 2008°

CtKA& F2ff26SR (GKS | whithals§ eamedghatNB LI2Z NI F2NJ HAamT

The harmful practice of female genital mutilation/cutting has declined by 24 per
cent since around 2000Nevertheless, prevalence remains high in some of the 30
countries with representative dat.

States that have signed, ratified or accede@’ an international treaty are monitoredon
implementation of that treaty byits respective Treaty Bodyvhich comprises independent

experts from other countries. Most treaties requiaghree- or fiveyear review2 ¥ | O2 dzy (i N
progress towards achievement $ obligations. The monitoring team reports on progress and

makes recommendations for each caulNE Q& 3JI2BSNY YSy G G2 F2ftt 245 dz

Some countries signed these treaties but stipulated reservations against certain clauses or
conditions contained in them; an indiwan of whether reservations were mads included in
the individual country reports produced by 28 Too Many to accompany this report.

Regional Treaties and Mechanisms

On a regional level, theAfrican Union(AU) has been calling on member states to eliminate
FGM since 1990, when it adopted tAdrican Charter on the Rights and Welfare of the Child

In 2003 the AU adopt the Maputo Protocol in whichArticle 5specifically requires members

to prohibit By legishtive measures backed by sanctions all forms of female genital mutilation,
scarification, medicalisation and panaedicalisation of female genital mutilation and all other
practices in order to eradicate the@?

In addition, the AU has declared the years@n (02 Hnwn G2 0SS GKS | FN
Again, it is hopedthat this declaration will assist in promoting gender equality and the
eradication of FGM and other forms of violence against women and'gjirls.

SubRegional Commitments to End FGM

An ongoing challenge for the work to end FGM is ctmssler FGMwhenwomen and girls are
taken to neighbouring countries to underdgbe practice usually to avoid prosecution under
domestic laws (for further informatigrsee Chapted 0 on CrossBorderFGM). To combat this
in East Africa, in 2016 thEast African Legislative Assemblycluding Kenya, South Sudan,

iii Signed: A treaty is signed by cotries following negotiation and agreement of its contents.
Ratified: Once signed, most treaties and conventions must be ratified (i.e. approved through the standard
national legislative procedure) to be legally effective in that country.
Acceded:When a country ratifies a treaty that has already been negotiated by other states.

[ 20
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Tanzania and Uganda) enacted tRast African Community Prohibition of Female Genital
Mutilation Act (EAC Agt° to promote cooperation in theprosecution of perpetrators of FGM
through harmonisation of laws, policies and strategies to end FGM across the region. The EAC
Act aims to raise awareness about the dangers of §@Nt provide for the sharing of
information, research and data.

A simiar law still remains to be put in place by tlonomic Community of West African
States(ECOWAS although at a conference in October 2017 in Nigénvas discussed bthe
first ladies of member statesyho urged all ECOWAStates to put in placeneasures and
resources for the elimination of FGM.

Another important regional organisation of states, which Haspotential in future to address
wider gender issues sudmsviolence against wome(VAW), harmful practices and crogmrder
FGM, is théntergovernmental Authority onDevelopment(IGAD.?? Founded in 1996 with the
aim of collaborating on drought and other crassrder environmental issuest has more
recently become a community of countries concerned wtke general development of the
region. CurrentlyIGAD comprises eight membetates: Dijibouti, Eritrea, Ethiopia, Kenya,
Somalia, South Sudan, Sudan and Uganda.

Other International Mechanisms Concerned with Eliminating FGM

Some FGMpractising countries, such &omaliaand Sudan have not signed CEDAW or other
treaties that include referenceto the elimination of FGM. Others, suchBgypt have signed

them but givenreservations, some of which effectivexemptthese states from complying

with a legislative framework criminalising FGM. One of the main reasons given for making
these reserations has been that some provisions of CEDAW and the Maputo Protocol are not
regarded as being in line with Sharia law. Most of these countries, however, are members of
the Organisation of Islamic Coperation and, in 2003, following the Afrérab Expert
Consultation on Legal Tools for the Prevention of Female Gevissilation held in Cairo,
adopted theCairo Declaration on the Elimination of FG{@DEFG)3

Of the six countries that do not have a natior
anti-FGM lav, five have signed the CDEFG)
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The CDEFGMcomprises17 recommendations for governments to follow with the aim of
preventing and prohibiting FGM. Importantly, these includee enactment of specific
legislation addressing FGM and working with NGOs to develop strategies to change social
perceptiors of the practice. Of particularrelevance to this study, theDMEFGMvas adopted by

the following countries:Benin, Burkina FaspCameroon Central African RepublicChad Cote

R QL @BRjibaNis Egypt Eritrea, Ethiopia Gambia Ghana Guinea Kenya Liberia, Mali,
Mauritania, Niger, Nigeria SenegalSierraLeone Sudan TanzaniaTogoand Uganda

Somalia has not signed the CDEFGM and has only signed the
Maputo Protocol (but not ratified it).

Sudan has signed the CDEFGM, but has not sighed CEDAW or
ratified the Maputo Protocol.

The Relevance of Treaties to the Elimination of FGM

Countries that have signed up to the international and regional treaties referred to above are
obliged to put in place legislation anchplementationmeasures to assist in the eradication of
FGM. This research, however, has not found any instance to alatestate formally being
challenged for failing to adopt and enforce nationali-FGMlegislation under these obligations,
whether by the internatioal or African regional communitiest by citizens of thastate.

Of the six countries in this studlgat still have no national legislation against FGM in place, five
have signed theCDEFGMfour are bound by CEDAW and thraee boundby the Maputo
Protocol (see Tablgbelow).

Tablel ¢ The six countries with no nationanti-FGM law in place and their
commitments to international treaties thabbligethem to adopt legislation against FGM:

Country CEDAW Maputo Protocol CDEFGM
Signed | Ratified | Acceded| Signed | Ratified | Acceded| Signed

Chad \% \% \%
Liberia Vv Vv Vv Vv
Mali \% \ \ \ \%
e | v | vl v
Somalia Vv

Sudan Vv \Y

iv In Sierra Leone there are significant factual reservations on the adoption of legislation aimed at eradicating
FGM (such as Article 5, Elimination of Harmful Practaféke Maputo Protocol).
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While Sudanhas signed th€ DEFGIVit has not signed CEDAW or ratified the Maputo Protocol.
Somaliahasthe least protection for women and girls under the various treaties as it has not

signed the CDEFGM and has only signed the Maputo Protocol (but not ratified it).

No case has yet been brought against any of these six countries, however, for theirsfailure

enact laws banning FGM, although it may be possible for individualsheria Mali and Sierra
Leone(who are all members of ECOWAS) to take their governsitentourt for thesefailures
as suggested ithe example below from Nigeria

In 2017 an international case was brought by four Nigerian women against the Federal R
of Nigeria during which the ECOWAS court made its first pronouncement on the Ma

2public
Outo

Protocol. The case centred on the violent, cruel, inhuman, degrading and discriminatory

treatment the plaintiffs suffered at the hands of laeemforcement agents in Abuja, the Fede
Capitl of Nigeria. ECOWAS ruled in favour offémealeplaintiffs.24

al

Although the case is not directly related to FGM, it suggests that international and regional

organisations such as ECOWAS are beginning to place obligations on membeiostatesce
lawson violence against women and girls.

For further informationon and analyes d how FGM was introduced into the various
internationaltreaties, see Analysis of Legal Frameworks on Female Genital Mutilation (2017) by

the UNFPA Regional Office for West &whtral Afric&®

Call to action:

A The UN, the AU and the O$Bould call upon all signatory states
comply with the treaties they have signed that oblige them
enact laws prohibiting FGM.
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4. Constitutions

Most constitutionsof the 28 countries contain references to equality between women and men
and statethat no ane shall be subject to torture or toruel, inhuman or degrading treatment,
and that everyone has the right to bodily integritySix contain specific references to
prohibition of violence against women and girls.

Of the 28 countiesin this study onlythree
constitutions explicitly prohibit FGM:
D0 S R Q%emepahridBomalia

The Constitution of Somalia (2012) prohibits female
circumcision but it does not have national legislation
in place criminalising the practice.

FGM is recognised internationally ahi@amful practice along with child and forced marriage,
breast ironing, labia stretching and other forms of genitaitilation.?® For the purposes of this
study, seven of the nationabnstitutionsthat contain referencsto the prohibition of harmful
practices could also therefore be considered poohibit FGM Ethiopia Ghana Kenya
Somaliland, South SudanSudanand Uganda Table2 below summarises these provisions
within each of the 2&onstitutions (plus Somaliland).

Reference to harmful practices and/or FGM within @nstitution provide another form of
protection for women and girls and could, in theory, be used to challenge any person who
attempts to perform FGM or tehdlengea governmenton the basighat it failed to provide
protection from the practice. Howeveour research did not find any instances of such legal
challenges being made in any of th&countries.

v Somalilandpassed its own constitution in 20Cdlthough it is still not recognised by the international community
as a separate nation state and the area continues to be regarded by the Government of Somalia as a federal
YSYOGSNI adldS 27F {cdhstthtibondbednot spedificdilyt réfelr to FEVQMButicle 36(2)refers to
WGKS NARIKG 2F 62YSy (2 6S FTNBS 2F LINFOGAOSE oKAOK I NI
RAIyAledQ ¢ SoRaliawas\passed ifi 22 @yficle2154)a G 6 S&aX W/ ANDdzYOA&A2Y
and degrading practice, and is tantamount to torture. The circumcision of girls is prokibited.
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Table 2¢ Constitution explicitly prohibits:

Country Violence Against Harmful Practices Female Genital
Women and Girls Mutilation

<
*
X

Benin
Burkina Faso
Cameroon
CAR

Chad

Cote d'lvoire
Djibouti
Egypt

Eritrea

< X X < < X X

X
*

Ethiopia

The Gambia
Ghana
Guinea
Guinea Bissau
Kenya

Liberia

Mali
Mauritania

Niger

X X X X X X X X X X X X X X < X X X X

Nigeria

<
*

Senegal
Sierra Leone
Somalia
Somaliland
South Sudan
Sudan

Tanzania

X X X X X X X X X < X X X < X X X X %
X X < < < X X X X X X X X < X X < %X < X X X X X X X %X x

X X X X X < X

Togo

<
<
X

Uganda

[ 25 ]

*Benin: specifically¥he State shalprotect the family and particularly the mother and cKl&ritrea:
specificallyrefers toviolation of thetHuman rights of wome@ Senegal: defined aghysical mutilationQ
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{2YS ylIaA2ylf O2yadArddziazya Ffaz2 YIF1S NBTSNB)
and regional treaties; for examplé, Ni A Of S wmTtmM 2F bA3JSdtdthat / 2y &
treaties or agreementghat are regularly ratified shall supersede domestic laws. 28 Too Many

notes that ifa country with such constitutional commitments Balso signed up to any of the

treaties listed in this reportjts government could, in theory, be challenged for not having
complied withits constitution and for failing to put in place legislation criminalising FGM
supported by a strategy to ensure its enforcement.

Call to action:

A Somalia should comply with its own anstitution and work to
implement legislative changes $&d on its content.

[ 26 L
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5. Domestic Legal Frameworks

As outlinedin Chapter3, 27 out of the 28 countries have signed, or signed and ratified, one or
more of the treaties thabblige them to adoptanti-FGM laws Most of these countries have
some form of national legislatiomgainst FGNMh place, but not all.

22 out of the 28 focus countries have national
legislation in place criminalising FGM.

Six countries are currently without laws
criminalising FGIVand therefore the
practice is still effectively legal

(see map on pageO3.

For governments to take up the challenge of introducing strong laws against FGM that will gain
support across the political spectrum, the arguments in their favour must be dexlim facts

and logic. Legislation alone cannot change behaviouBovernments need to show
commitment to laws by supporting their introduction with adequately funded and resourced
strategiesto ensure communities understanghy FGM is harmful and beirggiminalised and

that ending the practice is in the best interest of all members of society.

This study suggesthat the successful introduction of any new law should be underpinned by
three basic tenets:

A the law should Work<i.e. be understood, accepted by the communities it will affect and
practically enforceable)

A it should conform to the imperatives of tHRule of La® T | Y R
A it should advance thgublic interes

Legal systems vary widely across countries in Africanesare based upon the former colonial
system (for example, English common law or the French Civil Code); others upon Islamic religious
law (Sharia); others upon customary or tribal law. Mamintries havea mixture of two or more

of these systems. Amortlge 22 countries that criminalise the act of FGM, there is a mix of those
that have a specific national law against FGM and those that refer to FGM and/or harmful
traditional practices within their criminal or penal cadand/or address the practice thragin

other forms of legislation, such daws covering the rights and welfare of children, violence
against women, reproductive health or domestic violence (see Table 3 below).

[ 28 L
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Table 3¢ Summary of how FGM is incorporated into national legislative framewarks

Country Specific National Prohibits FGM Within Type of Law
Anti-FGM Law in Placg Another Domestic Law
Benin \% \% Child/VAW
Burkina Faso Vv Penal Code
Cameroon Vv Penal Code
CAR Vv VAW/Penal Code
Chad C C C
/0SS RQL v VAW
Djibouti Vv Penal Code
Egypt \% Penal Code
Eritrea Vv
Ethiopia \% Criminal Code
The Gambia Vv 22YSyQa
Ghana Vv Criminal Code
Guinea Vv Child/Criminal Code
Guinea Bissau Vv
Kenya \% \% Child/Domestic Violenc
Liberia C C C
Mali C C C
Mauritania Vv Child
Niger \% Penal Code
Nigeria \% Violence Against Perso
Senegal \% Penal Code
Sierra Leone C C C
Somalia C C C
Somaliland C C C
South Sudan Vv Penal Code/Child
Sudan C C C
Tanzania Vv Sexual Offences/
Penal Code

Togo \% Vv Penal Code
Uganda \% \% Child
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Sierra Leone

89.6%
Liberia

44 .4% Somalia

97.9%

FGM prevalence in countries where FGM is still effectively legal:

. 91% - 100% [ 76% - 90% [ 519 - 75%

26% - 50% 11% - 25% Less than 10%
Countries with national Legislation in place criminalising FGM

Six countries currently without national anti-FGM legislation (o 28 Too Many)

Features ofBestPractic€).aw to End-GM

In our view a national law targeted at endiR@GM need$o at leastcover the following aspects:
A provide a cleadefinition of FGM

A criminalise the performance of FGM

A criminaliseprocuring arranging and/or assisting in acts of FGM

A criminalise the failure to report incidents of FGM

A criminalise the participation of medical professionals in acts of F&id

A criminalise the practice of crodsorder FGM

These key legislative features are essential to encourage robust prevention and prosecution of
FGM and each of these criteria were used during this study to assess existingnléwes 28
practising countries.

Appendix3 presents a summary of which key legislative features each country includes within
its national antFGM laws, and the individual country reports produced by 28 Too Many
provide more detailed information about how the laws in each country measpragainst
these critical features (see Appendix
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Of the 22 countries with anfrGM laws
in place, only tway Kenyaand Ugandac
directly criminaliseand punish FGM and
fulfil all criteria considered essential by
this study to encourage robust
prevention and prosecution of FGM.

Of the countries that currently do not prohibit FGM within their domestic legal framesyork
most have either draft laws viing to be passed or have expressed an intention to draft a law
as set out below:

Table4 ¢ Current legislative status of countries without anrkEGM laws:

Country FGM Prevalence Current Status of National Legislation
Among Women Aged
15¢49
Chad 38.4% Law drafted in 2002; still awaiting implementation
Unknown; 44.4% | Amendment to law proposed in 2016, but references
Liberia membership irSande | FGM removed since under political pressure; Execut
initiation for which Orderbanning FGM for one year put in place from
includes FGM January 2018 to January 2019
Mali 91.4% Law drafted in 2017; still awaiting implementation
Sierra Proposed amendments to national laws to date hav
89.6% removed all references to FGM; Memorandum of
Leone . :
Undestanding in place, but has no legal standing
Somalia 97.9% Willingness shom_/n in 2015 to introduce a law; no drg
bill proposed to date
Somaliland 99.1% A proposed bill was_due to _be drafted and put befor
parliament in 2018
Sudan 86.6% Pr_oposedamendment in 2016 to mglude FGM in
national law (currently only banned in some states

Commentary on each of the legislative features outlined above can be found in the following
Chapters$5¢10 of thisreport, and other key features can be fountd Chapterll of this report

B T
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Call to action:

A With the exception ofKenyaand Uganda the 22 countries with
national legislation prohibiting FGM should review and tigh
their laws to ensurall criteria are fully criminalised and punishec

A The six countries currently without national afGM laws shoul
urgently pass legislation thatals already been drafted or put int
action their intentions to draft and pass laws banning FGM. T
should ensure that laws enacted include the key legisla
features set out above.

[ 32 L
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6. Definitions

Although a clear definition of all relevant types of FGMuld be a fundamental feature af
national legislative framework, this research has shown thats vary in respect of this key
detail.

Of the 22 countries with anfrGM laws in place,
18 provide a clear definition of FGM.

Four countriedack any real definition of
FGM in their current legislation:
Cameroon Ethiopia Nigeriaand Tanzania

A few countries give fullgomprehensive definitiosiof all types of FGMin particularEritrea,
The GambiaGhanaandKenya

Eritreaand The Gambia
A the excision of the prepuce with partial or total excision of the clitarfisofidectomy;
A the partial or total excision of the téa minora;

A the partial or total excision of the external genitalia (of the labia minora and the labia
majora), including stitching;

A the stitching with thorns, straw, thread or by other means in order to connect the
excision of the labia and the cutting tife vagina and the introduction of corrosive
substances or herbs into the vagina for the purpose of narrowing it;

A symbolic practices that involve the nicking and pricking of the clitoris to release drops
of blood; or

A engaging in any other form éémale genital mutilation and/or cutting.
Ghana

Whoever carries out female genital mutilation and excises, infibulates or otherwise
mutilates the whole or any part of the labia minora, labia majora and the clitoris of
another person commits aoffence. .. For the purposes of this section

A ¥xcis®dmeans to remove the prepuce, the clitoris and all or part of the labia
minora;

[ 34 L
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A UnfibulateCincludes excision and the additional removal of external genitalia and
stitching or narrowing of the vagal opening;

A YhutilateQincludes any other injury caused to the female genital organ for
cultural or other northerapeutic reasong’

Kenya:

W @@de genital mutilatiocomprises all procedures involving partial or total
removal of the female genitalia ather injury to the female genital organs, or any
harmful procedure to the female genitalia, for nomedical reasons, and includes

(a) clitoridectomy, which is the partial or total removal of the clitoris or the
prepuce;

(b) excision, which is the partial or total removal of the clitoris and the labia
minora, with or without excision of the labia majora;

(c) infibulation, which is the narrowing of the vaginal orifice with the creation of a
covering seal by cutting and appositioning the labia minora or the labia majora,
with or without excision of the clitoris,

but does not include a sexual reassignment praged or a medical procedure that
hasa genuine therapeutic purpose .

Most countries give more general, shorter definitgyrwhich are less detailed and may not
cover all types of FGMor example:

Burkina Fas¥ harm® or attempts to harm the female geal organ by total ablation, excision,
infibulation, by desensitisation or any other medas.

Egyptr acts Bf female genital mutilation, by removing any of the external female genital
organs, whether in part or in whole, or by inflicting any injurieghese organs without medical
justificationQ

SenegaY total @r partial excision of one or more of its elements, infibulation, anaesthetisation,
or any other mean§

Uganday fem¥é genital mutilatioa refers to all procedures involving partial or total removal
of the external female genitalia for netherapeutic reason® Q

CAylLtftes az2yS O2dzyiNAS&aQ fl ga R2 y 2 Nigekig/f Of dzR S
simply prohibits\ircumcision or getal mutilation of the girl child or womadand Tanzania
Yemale genital mutilatio®

vi g SEdzkf NBlI aaAdyyYSyil LikeByASRIINBD WHY & dAIZKB ND RS
is performed for the purposes of altering (whether wholly or partly) the genital appearance of a
person to the genital appearance (as nearly as practicabkepefson of the opposite sexd Q

e
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Therapeutic andMedical\Higifficationa @ FGM

Many countries make referensein their FGM laws and accompanying definitions to
WHiKSNI LISdziAOQ ' YR WY S RrAjitificatdrs MiSthedoffeyice. In dhe £ A Y A
absence of clear definitionsf these terms, there is a danger of such terminology being used as

a loophole tgustify FGM.

28 Too Many has identified its individual country reports where definitions of FGM need
tightening and potential loopholes closed; for example, in ©entral African Republiand
Djibouti.

Egyptis of particular concergivenits high rate of medicalesd FGM(see Chapter 9)Its law
defines FGM I aactstof female genital mutilation, by removing any of the external female
genital organs, whether in part or in whole, or by inflicting amuyries to these organs without
medical justificatiorQ Ths law does not, however, define what constituteshedical
justificationQ

Call to action:

A Every country should ensure that it includes a clear definition ¢
types of FGM in its national Mes, upon reference to the
internationally recognised definitions set out by the World Hee
Organization (see the Introduction to this report).

A Every country should also include any FGM types specific t
jurisdictiory for example,Nigeria in which FGI also takes the
forms of angurya(scraping of tissue surrounding the opening
the vagina) andjishiri(cutting of the vagina).

A There is a need to close potential loopholes that exists in the |
of some countries that make reference to, but do not defi
WHKSNI LISdzi A OQ 2NJ WYSRAOFf Q N
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/. Performing FGM and Aiding and
Abetting FGM

The priorites of the 22 countriesthat either have a specific law prohibiting FGM or make
reference to FGM in another law ¥x&abeen to target those whdirectly perform the physical act
of FGM.

Most countries protect women and girls of all agasad some commit the state to provity
extra protection for minors through additional clauses or cipifdtection measures (including
Cameroon Egypt Guinea Guinea BissauThe Gambiaand Togg. Two countrie§ Mauritania
and Tanzaniag only criminalise FGM performed on girls under 18 years of agsgta®s are
therefore not providing adequate protection for adult women.

All 22countries with national antFGM laws in place
criminalise and punish those who perform FGM.

Mauritania and Tanzaniaonly prohibit the performance
of FGMon girls under 18 years of age.

As well aghe actualpractitioners of FGM, other perpetratorserd to be addressed by laws
including:

A Those responsible faequesting and arranging (procuringhe act of FGM. These may be
family members of thevictims or others in the community such as local community or
religious leaders.

A Those whoassist, aidand abetthe practice The practitioner who performs the FGM is
often accompanied by one or more assistats younger traineesvho may be family
members or membes of the local community (their actions often include holding down the
victim of FGM duringhe procedure). Members of the wider communityay also take
actions that fall into this categoryar example allowingtheir premises to be used for acts of
FGM or providing cutting toolsseeChapter 2 for further information).

Of the 22 countries with anfrGM laws in place,
18 specifically criminalise and punish
those who procure, arrange and assist FGM.
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Four countries do not explicitly address
procuring, aiding and abetting their antt
FGMlaws BurkinaFasd', Cameroon
Egypt" and Mauritania.

Lawsvary considerablyrom country to countryin respect ofthese other perpetrators of FGM
Ghang Kenyaand Uganda for example give lengthy and comprehensive descriptions of all
thosepunishablefor their involvement in the crime, whereasther countries provide less detail
(seeTable5 below).

Table5 ¢ Other perpetrators included iranti-FGM laws:

In addition tothose who perform FGM, the las/

Country in 18 countriesspecifically criminalis&nd punish

: Anyone who helps, assists, or requests the services of an FGM practitioner, o
Benin : . . —

theminstructions or the means to perin a genital mutilation.

CAR Anyone practising, planning or promoting FGM.
gﬁgL & Parents and relatives of victims (up to the fourth degree) for procuring FGM
Djibouti Yhstigators and Accomplic@sf FGM.
Eritrea Anyone who requestsg)cites or promotes FGM by providing tools or by any oth

means.

Anyone who commissions FGM, encourages someone to disregard the legisl
Ethiopia | prohibiting harmful traditional practices, or organises or takes part in any move
that promotes FGM.

The Anyone who requests, incites or promotes FGM by providing tools or by any ¢
Gambia means.

Ghana Anyone who participates or assists in EFEGM

Guinea Anyone promoting or participating in FGM.

Guinea . . . . : :

Bissau Anyone who assist&cilitates, incentivises or contributes in any way to FGM
Kenya Anyone procuring, aiding and abetting FGM.

Niger Anyone who assists in the practice of FGM.

vii While. dzZN] Ayl Cla2Qa tS3ratlriAazy R28a y20 aLISOAFTAOLIEf &
those assisting FGM beimagrested andorosecuted alongside traditional practitioners.
vii The law in Egyptig2 & & LISOAFAOT AdG YI1S&8 NBFSNByOS 2yte (2 (K2,
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In addition tothose who perform FGM, the lag/
Country : . o L .
in 18 countriesspecifically criminalisand punish
L Anyone who incites, aids, abets or counsels another to perform or attempt t
Nigeria
perform FGM.
Senegal Anyone who procures FGM.
South . A . A x < -
| . :
Sudan l'ye2yS oKz WYl 1Sa 2N Ol dza
Tanzania Anyone who procures FGM.
Togo Anyone who procures or promotes FGM.
Uganda Anyone procuring, aiding and abetting FGM.

Consent and thé>unishment of Victims of FGM

The challengeof consentand culture/custom/tradition/religion being used as defensdor

the crime of FGMare not generally addressednh current laws. The is anunderlying
implication that if consent is given bgwoman or girl herseJfFGMis not a criminal offence (as
she has®hoserfo be cut) Thsis a weakness and should be tackled, as shdbéluse of
culture/ customtradition or religion as reasonsor disregarding the law. Womeand girls are

put under considerable societal pressure to undergo FGM by their families, frierdis an
communities Consent and choice should neberpermittedas a defence for FGM.

[ 64 aK2dzZ R &aLISOATFTAOI §
and culture/custom/tradgtion/religion shall
not be defences for conducting FGM.

Anyone who is involved in the performance or procurement of FGM should be punished
regardless of consent (or assumed consent where the girl is unable to give cofment
example because she is a minorBoth Kenyaand Ugandaclearly address tse pointsin their
anti-FGM laws

Kenyac FGM Act 201,1Section 19(6):

It is no defence to a charge under this section that the person on whom the act
involving female genital mutilation & performed consented to that act, or that
the person charged believed that such consent had been given

Ugandac FGM Act 2010&ctions9 and 10:

Consent of the victim to female genital mutilation shall not be a defence under this
Act.

Any culture, custom, ritual, tradition, religion or any other ndmerapeutic reason
shall not be a defence under this Act.
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It is often the case thatoy the time lawenforcement officers reach the scene atrime, the

main perpetrators (i.e. the cutters and their accomplices) have already fled, leavingpthan

or girl (andher family) to face arrest. Anti-FGM laws should not be prosecuting the victims of

FGM who invariably have submitted to the practiceder pressuremayhave suffered ridicule

and isolation from their community for not being cut and magve beenaccused of being

Wdzy Of Sy Qo 22YSy YR 3AANI a 6K2 KI GBS 06SSy ac
rather than beindurther victimisedby facing arrest and possible prosecution.

Women and girls who have been subjected to FGM
should not be punished further under the law

Further to this, the use of derogatory and shaming language against women and girls who have
not been cut, as welhs actions that exclude them from the community, should not be
acceptable under any circumstancet is essential that theseracticesare also addresseth
nationalanti-FGM laws. This is discusgatther in Chapterl1 of this report.

Call toaction:

A Ensure women and girls @l ages are protected from FGM
national legislation.

A Enforce national laws and punish all those responsible for Rl
particular cutters, their assistants, promoters of FGM, and lead
elders and all others who gain status and/or income from
practice.

A Do not prosecute women and girls who haween subjected tc
FGM.

A Use the law as a tool fgrevention in preference to proseding
family members (particularly parents who are under considere
social pressure to have their daughter cut).

AW/ 2yaSy i Q 2 NdotbBogemiied a<a daféheedzThB:
who perform, procure, aid and abet FGM should still be punishe
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8. Fallure to Report FGM

Of the 22 countrieghat haveanti-FGM laws, 11 requiranyonewho isaware of FGM being
carried outto report it to the relevant public authoritiesBenin Burkina FaspCentral African
Republic Djibouti, Eritrea, Guinea BissauKenya, The Gambia South Sudah, Togo and

Uganda

Many of the countries that do not specifically criminalibe failure to report FGM do set out
punishments inother legislation (often the Penal or Criminal Codgfor failingto report any
crime. Whilein theory, this ought tocover FGM, in practice there are no identifiable cases of
these general clauses being used to prosecute those who fail to report the practice.

Of the 22 countriesvith anti-FGM
laws in placehalf have a
specific requiremento report FGM.

InUganda it is a crime to threaten or
prevent anyone from reporting FGM.

In relation to the responsibility to report FGIK8 Too Many recognises a distinction between:

A ollective responsibility ¢ the general responsibility of community to protect women and
girls and report if they are at risk. Those who knitvat an act of FGM has taken place, is
taking place or is plannesiayincludea womanQ2 NJ FamiNg frierdds and othemembers
of her community.

A Positional responsibility ¢ the specific responsibility of those in positions of authority,
including thosewho carry a duty of care such as health professionats;ial workers,
teachers, youth workergnd community and religius leaders.

Those working in the health sectoray be presented with cases of FGaither because the
woman or girl needs treatment following th@ractice or becausea survivor is having ongoing
health problems as a result of the practice oexpecting a bahywhichwould require maternal
healthcare services (and, in some casesindibulation to give birth. See Chapted for further
details on the responsibilities of health professionals.

ix { 2dzi K { dzRI yY ALISOAFAOIEteY (GKS FFEAfdz2NB (G2 NBLRNI |y
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Call to action:

A All countries should widen theesponsibility to report FGM laws
should include provisions to prosecute all those who fail to rej
FGMthat has taken places currently taking place or is planned.
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O. Medicalised FGM

One of the significant challenges to the current worldwide campaign to end i@ trend
towards medicalisd FGM in some countries. Supporters of medicalisation argue that the
health risks associated with FGM will be minimised if the procedure is npeefb by doctors,
nurses or other healthcare workers, eithgsideor outside a healtbarefacility. Medicalised

FGM remains a very risky procedure, however, and does nothing to mitigate the fact that this is
a severe form of violence against women andsgis a violation of their human rights and has
life-long physical, emotional and sexual implications for survivors. Not only does medicalised
FGM still constitute a threat to the health and wellbeing of women and dis, also it
contradicts medicaprofessiont f cbrmitments to o no harnfand enables a practice that
represents a deeplyooted form of gender inequality.

The medicalisation of FGM is a
growing concern. It is estimated
that 15 million women, or 26%
of women who have undergone FGM,

were cut by a health profession&l

For further information on the medicalisation of FGM, including training materials, see the 28
Too Many website dbttps://www.28toomany.org/thematic/medicalisation/ .

This study has looked into the provision of specific penalties in national legislation for those
members of the health professiamho perform or assist in FGM. Of the 22 countries vaitti-

FGM laws currently in place, ontyne specifically address mediised FGM and set out
associated penalties for FGM performed by members of the medical or paramedical profession
Burkina FaspCdli S R QHritte? SWNdB3a Kenya Mauritania, Niger, Senegabnd Uganda

Of the 22 countries with anfrGM laws in
place, only 9 specifically criminalise
and punish medicalised FGM.

[ aa 1
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In these nine countrieghe laws specifically increase penalties for health professionals taking
part in FGM by doubling prison sentences, applying maximum penalties and/or suspending
licences to practise for a specified period (see Téldelow and individual country reporteif
further details). The law inUgandaspecifically states that FGM carried out by a health worker

is classified as aggravated FGM and the perpetrator is liable on conviction to life imprisonment.

Table6 ¢ Countriesthat specifically criminalise and push medicalised FGM

Country Penalties Applied Suspension of Licence to Practice
E;;I;ina Maximum Up to five years
g):)el_ &2 Doubled Up to five years
Eritrea W1 33INF OF GSRQ Up to two years
Guinea Maximum
Kenya Same for alperpetrators
Mauritania Wl AIKSND aSyi
Niger Maximum Up to five years
Senegal Maximum
Uganda W1 33INF OF GSRQ

Medicalised FGM is particularly prevalent in five countriegypt Guinea Nigeria Kenyaand
Sudan Of these, only twa@ Guineaand Kenyac specifically criminalise and setit penalties
for medicalised FGM in their national laws. The lawsgpt Nigeriaand Sudando not clearly
address medicalised FGMnd 99% of women and girls who have beart by a health
professional live in these three countries; 51% livEgyptalone?®

TheHRC at its 38" Session in July 203 discussed medicalised FGM and made the following
Recommendation &alling uporstates to

stop the medicalization of female geal mutilation, which implies drawing up and
disseminating guidance and legal provisions for medical personnel and traditional
birth attendants so as to provide an adequate response to the chronic mental and
physical health problems of the millions of womand girls who have undergone
female genital mutilation, as these problems hinder progress in the field of health in
general and in the protection of human rights, including the right to the enjoyment
of the highest attainable standard of physical and na¢health. . .

and to take the following immediate and effective measurd&riecommendation 9(gjegarding
medicalised FGM:

Assist professional associations and trade unions of health service providers in
adopting internal disciplinary rulgzrohibiting their members from engaging in the
harmful practice of female genital mutilatian .
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99% of women and girls who have been cut by a healtl
professional live in three countriesEgypt Nigeriaand
Sudang and these do not yet clearly address
medicalised FGM in their laws.

More than half of these women and girls liveEgypt

FGM prevalence:

B ow-100% [ reve-o0% [ s1%- 75%

26% - 50% 11% - 25% Less than 10%

1% of Medicalised FGM across these 25 countries

FGM prevalence in the three countries which account for 99% of medicalised FGM
(© 28 Too Many)

Mandatory Reporting of FGM byHealth Professionals

Some countries with diaspora communities, such as those in Europe, require reporting by
health professionals when they are presented with a woman or girl who has undergone FGM,
but this has not been withaucontroversy. If mandatory reporting by doctors and other
medical professionals is to be put into law across practising African countries, it needs to be on
the understanding that women who have undergone FG¥hepast will not be prosecutedr
victimised in any other way and that their data will be recorded anonymously. Adequate
recording systems and associated training would need to be put in place. In many countries
doctors and nurses will also need to be better trained to understand the potetdizlage that

FGM can cause womend their health needsin order to help them overcome their physical
and mental traumas and provide ongoing support.
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Call to action:

A Egypt Nigeria and Sudan should tighten existing nationz
legislation againsiedicalised=GM and specifically criminalise a
punish FGM carried out by any member of the health professic
any location or premises.

A Guineaand Kenyashould work towards fully implementing ar
enforcing their existing laws against medicalised FGM.

AThe remaining countries that do not specifically addr
medicalised FGM in their current legislation should look to add
this in their laws and increase punishments for any member of
medical profession who takes part in FGM.
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10. CrossBorder FGM

In some countries where FGM has become illegal, the practice has been pushed underground
and across borders to avoid prosecution. The movement of families and traditional
practitioners acros national borders for the purpose of FGM remains a complex challenge for
the campaign to endhe practice and women and girls living in border communities can be
particularly vulnerable.

/B

Mali
91.4%

Sierra Leone

"
89.6%

Liberia a
Lh.b%
i No available data f

""" 7 e 2

Somalia
97.9%

. 91% - 100% . 76% - 90% . 51% - 75%

26% - 50% 11% - 25% Less than 10%

Cross-border risk: FGM prevalence (%) in and bordering the six countries currently without national anti-FGM Llegislation
© 28 Too Many

It is clear from this research that creserder FGM continues across much of East and West
Africa. B way of examplereports in themedia refer to ongoing movement betwedfenya

and Somalig andBurkina Fas@and Mali. The variable existence and enforsent of national

laws against FGM across the practising countries has encouraged supporters of the practice to
move women and girls between countries to avoid prosecution.

While many countries have attempted to address the challenge of 4roster FGM,with
police, judiciary and NGOs from neighbouring countries liaising weepossible, the lack of
specific reference to this aspect of the practice in the majority of legislative frameworks
continues to undermine efforts of government authorities andilcsociety to tackle the
problem.

[ a8 L
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Of the 22 countries with anttGM laws In
place, 19 do not specifically address
the issue of crosborder FGM

Only 3 countrieg, Guinea BissalKenyaand Ugandac
specifically criminalise and punish
instances of crosborder FGM.

Asdiscussed in Chapté&; in 2016 the East African Community made FGM a transnational crime
between its membercountriesby passing theEast African Community Prohibition of Female
Genital Mutilation Act (EAC Agt Its members includ&Kenya South Sudan Tanzaniaand
Uganda all of which have communities that practise FGM but varying degrees of nationral law
enforcement against it. Governments of all EAC members are committed tongaookether

to reduce crosdvorder FGM by promoting ®o-operation in the prosecution of
perpetrators. . . harmonisation of laws, policies and stratediasd ¥stablisling] a regional ce
ordination mechanism and catalysg] efforts of the Partner States to eliminate female genital
mutilation in one generatio®

Article 60of the EAC Act specifically states:

A person commits an offence if the person takes another person frorarnd?
State to another Partner State or another country, or arranges for another person
to be brought into a Partner State from another country with the intention of
having that other person subjected to female genital mutilatién.

The EA@ct is a good example of a regional mechanism attempting to tackle the-loooder
issue and other regional organisations, in particular tidéJ, ECOWAS, IGADd the OIC
should follow this precedent and work towards implementing sinstaategies angolicies

The East African Community has passed legislation requ
its members to work together to reduce crelerder FGM.

ECOWAS has looked into the issue but
has not yet suggestdegislation




28 TOO MANYTHE LAW AND FGM

In July 2018 thédRCat its 38" Sessiof?, discussed crodsorder FGM and made the following
Recommendation 9(egalling uporstates to:

harmonize their laws in order to effectively combat the crbssder practice of
female genital mutilation, includingy strengthening transnational police and
judicial cooperation in the exchange of information on victims and perpetrators of
female genital mutilation, in accordance with national laws and policies and
international human rights law. .

There remains theefore a considerable gap in the laws across the majority of p@ldtising
countriesin relation tocrossborder movement and this needs urgent attention by both the
international and regional communities.

Call to action:

A Every countryneeds to tighten its national legislation arout
crossborder FGM and punish those perpetrators who particip
in any action that resudtin women and girls being moved betwet
countries to be cut.

A Regional cooperation is essentjategional bodies inclling the
AU, ECOWAS and IGAD need to review the EAC Act and I
implement and enforcaimilar regional laws to tackle crebsrder
FGM.
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